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I.

INTRODUCTION

Extrajudicial political killings by governments occur throughout
the world and are not limited to any region or political system.' These
*Ph.D., 1975, Northwestern University; J.D., 1977, American University; LL.M., 1984, Harvard University; Associate Professor, Department of Criminal Justice, University of Illinois at
Chicago.
1.

AMNESTY

INTERNATIONAL,

POLITICAL

KILLINGS BY GOVERNMENTS

5-6 (1983)

[hereinafter POLITICAL KILLINGS].
Political killings by governments have certain common features. These are summed up in the definition that Amnesty International uses: "unlawful and deliberate
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killings range from political assassinations to the wholesale slaughter
of ethnic, political, and racial groups. 2 They are used to counter suspected terrorist groups, to repress political opposition, and to control
protest against socio-economic policies. Governments often seek to
cover up extrajudicial executions or attribute the killings to terrorist
groups or allege that the victims were terrorists who died during an
4
armed encounter with government forces.
The United Nations General Assembly in 1980 expressed its alarm
at the incidence in different parts of the world of summary and arbi-

killings of persons by reason of their real or imputed political beliefs or activities,
religion, other conscientiously held beliefs, ethnic origin, sex, colour or language
carried out by order of a government or with its complicity." The alternative term
"extrajudicial executions" is also used to refer to these killings. They are committed
outside the judicial process and in violation of national laws and international
standards forbidding the arbitrary deprivation of life. They are unlawful and deliberate; this distinguishes them from accidental killings and from death resulting
from the use of reasonable force in law enforcement. It also separates them from
the category of killings in war not forbidden under the international laws that
regulate the conduct of armed conflicts. The fact that they are "extrajudicial"
distinguishes them from the judicial penalty - the execution of a death sentence
imposed by a court after a prisoner has been convicted of a crime carrying the
death penalty. These extrajudicial executions are political: the victims are selected
because of their political beliefs or activities, religion, colour, sex, language or
ethnic origin.
Id.
Amnesty International uses the term "extrajudicial executions" to describe unlawful
and deliberate killings carried out by governments or with their acquiescence.
These killings take place outside any legal or judicial framework. They are to be
distinguished from accidental or "panic" killings by law enforcement officials and
from killings by members of the security forces for personal reasons or because of
intoxication. Extrajudicial killings are also distinct from killings that occur as a
direct consequence of a violent engagement between parties to an armed conflict
- for example, the killing of civilians in cross fire or during assaults on defended
military positions. Amnesty International would consider as an extrajudicial execution, however, the deliberate killing during armed conflict of any individual manifestly helpless, whether a civilian singled out for his or her political sympathies
or a combatant incapacitated by wounds or one who has surrendered.
AMNESTY INTERNATIONAL, EL SALVADOR 'DEATH SQUADS' A GOVERNMENT STRATEGY
3, 3 n.1 (1988) [hereinafter EL SALVADOR 'DEATH SQUADS']. See also AMNESTY INTERNATIONAL, EXTRAJUDICIAL EXECUTIONS IN EL SALVADOR REPORT OF AN AMNESTY INTERNATIONAL MISSION TO EXAMINE POST-MORTEM AND INVESTIGATIVE PROCEDURES IN

POLITICAL KILLINGS July 1-6, 1983, 5 (1984) [hereinafter EXTRAJUDICIAL EXECUTIONS IN
EL SALVADOR].

2.
3.
4.

See generally POLITICAL KILLINGS, supra note 1, at 17.
See generally id.
Id. at 120-21 (FINAL STATEMENT OF THE INTERNATIONAL

CONFERENCE'ON

Ex-

TRAJUDICIAL EXECUTIONS).
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trary executions and articulated concern over the occurrence of executions "which are widely regarded as being politically motivated." 5 In
1981 The Sixth United Nations Congress on the Prevention of Crime
and the Treatment of Offenders unanimously adopted, with six abstentions, a resolution deploring and condemning the killing of political
opponents or suspected offenders by governmental personnel or by
paramilitary or political groups acting with tacit or direct governmental
support. 6 The Congress affirmed that such acts constitute a "particularly abhorrent crime," the eradication of which is a "high international
priority." 7 It urged governments and the United Nations to act to
prevent such acts. 8
In 1982 the United Nations Commission on Human Rights recommended that the Economic and Social Council adopt a resolution which
would provide for the appointment of a Special Rapporteur charged
with the responsibility for writing a comprehensive report which would
document "the occurrence and extent of the practice of such executions
together with conclusions and recommendations." On May 7, 1982 the
Economic and Social Council accepted the Commission's resolution and
subsequently appointed Amos Wako, Kenyan Secretary-General of the
Inter-African Union of Lawyers, as the Special Rapporteur on summary or arbitrary executions. °
This article sketches the contemporary practice of summary or
arbitrary executions and reviews the findings of the Special Rapporteur. It is argued that such practices violate international law and
that a convention prohibiting and punishing summary or arbitrary
executions is required.
II.

THE PRACTICE OF SUMMARY OR ARBITRARY EXECUTIONS

One of the most systematic and ruthless examples of state sponsored killing was practiced by Nazi troops in the Soviet Union and in
the Baltic states., The Einsatzgruppen (Special Task Forces) were
5.

G.A. Res. 35/172, 35 U.N. GAOR Supp. (No. 48) at 195, U.N. Doc. A/35/742 (1980).

6.

Sixth United Nations Congress on the Prevention of Crime and the Treatment of Offen-

ders, G.A. Res. 5, at 8,U.N. Doc. AICoNF.87/14/Rev. 1 (1981).
7.
8.

Id.
Id.

9. E.S.C. Res. 1982/29, 38 U.N. ESCOR Supp. (No. 2) at 2, U.N. Doc. E/CN.4/1982/30
(1982).
10. E.S.C. Res. 1982/35, 38 U.N. ESCOR Supp, (No. 1) at 27, U.N. Doc. E/1982/59 (1982).
11. See generally TRIALS OF WAR CRIMINALS BEFORE THE NUERNBERG MILITARY
TRIBUNALS UNDER CONTROL COUNCIL LAW No. 10, 3 (1949) (discussing United States v.
Ohlendorf, Case No. 9). The Turkish genocide of the Armenians in the early twentieth century
was an earlier incidence of state-sponsored killings. See A CRIME OF SILENCE THE ARMENIAN
GENOCIDE (1985).
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assigned the task of accompanying the invading Nazi troops and exterminating population groups considered to pose a threat to National
Socialism. 12 The American War Crimes Tribunal which presided over
the prosecution of the commanders and subordinate officers of the
Einsatzgruppen described the unit's mission:
Under the guise of insuring the political security of the conquered territories, both in the occupational and rear areas
of the Wehrmacht, the Einsatzgruppen were to liquidate
ruthlessly all opposition to National Socialism - not only
the opposition of the present, but that of the past and future
as well. Whole categories of people were to be killed without
truce, without investigation, without pity, tears, or remorse.
Women were to be slain with the men, and the children
were to be executed because, otherwise, they would grow
up to oppose National Socialism and might even nurture a
desire to avenge themselves on the slayers of their parents
13

' 7
Jews, 14 gypsies,15 inmates of mental institutions,16 "Asiatic inferiors,"'
and Communist functionaries"' were "hunted down like wild game"' 9
and perhaps one million people were killed.-M
The modus operandi was described in excruciating detail during
the Einsatzgruppen trial. One Einsatzgruppen officer testified that
his squads killed between 10,000 and 15,000 people. 2' He reported that
he typically divided his unit into shooting squads of thirty men. 22 Mass
graves were prepared, prisoners were stripped of all valuables, led
to the edge of the graves in groups of fifteen and were forced to kneel
down with their faces turned towards the graves.- As each group
was shot their bodies fell on top of those already shot.-4 In other
instances, the victims were made to stand in the grave. 25
12.

TRIALS OF WAR

CRIMINALS BEFORE THE

UNDER CONTROL COUNCIL LAW

13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

NUERNBERG

MILITARY TRIBUNALS

No. 10, supm note 11, at 38-9 & 415.

at 415.

at 416.

at 415.
at 427.
at 443 (testimony of Paul Blobel).

at 444.
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The American War Crimes Tribunal noted that the four Einsatzgruppen units were comprised of a total of 3,000 men and that
together these units averaged some 1,350 murders per day, seven
days a week for more than one hundred weeks which roughly translated into one million deaths.H In Kiev, 33,000 Jewish inhabitants were
executed in two days;- during one nine-month period one unit exterminated more than 90,000 persons;H and the Einsatzgruppen operations in the Baltic states resulted in the killing of over 135,000 Jews
in three months.2 The Germans also engaged in collective punishment:
executed in
between fifty and one hundred people commonly were
30
retaliation for the assassination of a single German.
A related policy was the Nacht and Nebel (Night and Fog) decree
which authorized the arrest and furtive transportation of suspected
members of the resistance to Germany31 Thousands were tried, sentenced to death, and either executed or imprisoned under inhumane
conditions in concentration camps or in prisons.- The proceedings
were secret and defendants often were denied the right to counsel,
to introduce evidence, to be confronted by the witnesses against them,
and to present witnesses on their own behalf. 3
These Nazi practices have been adopted by various regimes
throughout the world as a means of defeating and deterring internal
opposition.- Regimes thus are able to portray themselves as respecting
the rule of law while secretly engaging in extrajudicial executions.This subversion of the rule of law results in regimes having no restraint
on their conduct other than those voluntarily accepted by those in
power.3 Kaufman and Fagen observed that since 1971 roughly 7,500

26.
27.
28.
29.

Id. at 39.
Id. at 44.
Id. at 45.
22 TRIAL OF

TRIBUNAL

THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY

493 (1948) (Final Judgment)

[hereinafter TRIAL OF THE MAJOR WAR CRIMINALS].

30. Id. at 477.
31. 6 LAw REPORTS OF TRIALS OF WAR CRIMINALS 1, 9 (U.N. War Crimes Comm'n
Am. Mil. Trib. Nuremberg, Germany 1947).
32. Id.

33. Id.
34. See generally AMNESTY INTERNATIONAL, GUATEMALA, A GOVERNMENT PROGRAM
OF POLITICAL MURDER (1981); AMNESTY INTERNATIONAL, PHILIPPINES, UNLAWFUL KIL(1988).
35. See generally AMNESTY INTERNATIONAL, EL SALVADOR 'DEATH SQUADS', supra
note 1, at 12-14.
36. NUNCA MAS, THE REPORT OF THE ARGENTINE NATIONAL COMMISSION ON THE
DISAPPEARED 235 (1986) [hereinafter NUNCA MAS].
LINGS BY MILITARY AND PARAMILITARY FORCES

Published by UF Law Scholarship Repository, 1989

5

INTERNATIONAL
JOURNAL
Florida JournalFLORIDA
of International
Law, Vol.LAW
4, Iss.
3 [1989], Art. 1

[Vol. 4

death sentences were meted out of which approximately 5,000 resulted
in an execution. During the same period, close to one-half million
37
individuals were killed as a result of a political assassination.
The authors concluded that extrajudicial executions "provide a fast,
inexpensive and quiet way of disposing of perceived enemies"8 which
enable governments to "deny the deaths themselves or knowledge of
any responsibility for them." 9
Between 1976 and 1982, the Argentine military undertook a concerted plan of repression against alleged political subversives which
0
resulted in the extrajudicial execution of at least 8,960 individuals.4
The Report of the Argentine National Commission on the Disappeared,
appointed to investigate possible military abuses during this period,
concluded that the regime "organized a collective crime, a veritable
mass extermination." 41 In the end, the Commission observed that the
country "was scattered with the bodies of unidentified people, buried
separately or collectively, illegally and secretly. They are in the
cemeteries, the fields, the rivers, the dams, and,.., in the sea too. '"In 1985, the Argentine National Appeals Court determined that
Argentine military leaders had been guilty of criminal behavior in
their conduct of the war against terrorism.- The Court explained that
the military's kidnapping and murder of suspected subversives had
been motivated by a lack of confidence in legal procedures and by a
desire to avoid public scrutiny of their actions.- These killings were
carried out by several methods: (1) mass execution by firing squads
and the burying of the bodies in mass graves; 45 (2) detention and
subsequent shooting of prisoners where it was falsely claimed that
they had attempted to escape from custody or that they were subversives who were shot during an armed confrontation;46 and (3) injection

37. Kaufman & Fagen, Extrajudicial Executions: An Insight into the Global Dimensions
of a Human Rights Violation, 3 HUMAN RTS. Q. 81, 99 (1981).
38. Id. at 94. See Agosin, The General's Bonfires: The Death of Rodrigo Rojas in Chile,
9 HUMAN RTS. Q. 423 (1987).
39. Kaufman & Fagen, supra note 37, at 94.
40. NUNCA MAS, supra note 36, at 10.
41. Id. at 209.
42. Id. at 229.
43. See generally ARGENTINA: NATIONAL APPEALS COURT (CRIMINAL DIVISION) JUDGMENT ON HUMAN RIGHTS VIOLATIONS BY FORMER MILITARY LEADERS (Excerpts) (Dec.
9, 1985), affid, S. Ct. of Argentina (Dec. 30, 1986), reprinted in 26 I.L.M. 317 (1987).
44. Id. at 333.
45. NUNCA MAS, supra note 36, at 210.
46. Id. at 215, 219-21.
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with pentothal of detainees7 who were loaded onto a plane while asleep
4
and thrown into the sea.
The bodies were buried without identification- or burned so that
no trace remained. 49 The ability of the government sponsored death
squads to make people literally disappear, heightened anxiety and
helped to create the impression that the regime possessed a seemingly
omnipotent power to make people vanish from the face of the earth. '
The aim was to seek to instill in the population as a whole
a sense of utter defenselessness in the face of a multi-faceted
power, through carrying out selective attacks which went
unpunished and were impossible to redress and through demonstrating that traditional methods of personal protection,
whether social or legal, were entirely inefficacious. A general
conviction that nothing can change the course of events can
be a great advantage
in the execution of a terrorist, repres51
sive policy.
Those executed are not the only victims. Their family often is
economically and psychologically disrupted and ostracized by those
who fear that they will be viewed as subversives by association.52
Children are particularly vulnerable and have been found to suffer
from the psychological trauma of abandonment, loneliness, insecurity
and fear.- This often leads to psychological problems such as insomnia,
eating disorders, regressive behavior, and paralyzation of develop55
mentM as well as to stress induced physical ailments.
III.

THE SPECIAL RAPPORTEUR ON SUMMARY OR
ARBITRARY EXECUTIONS

Reports of political killings led the Economic and Social Council in
1982 to appoint a Special Rapporteur on summary or arbitrary execu-

47.

Id. at 221-23.

48.
49.
50.
51.

Id. at 218.
Id. at 223-25.
See generally id. at 233-34.
Id. at 236.

52.

INDEPENDENT

COMMISSION ON INTERNATIONAL HUMANITARIAN

PEARED! TECHNIQUE OF TERROR

ISSUES, DISAP-

21 (1986).

53.

AMNESTY INTERNATIONAL,

54.

Id. at 112.

55.

INDEPENDENT

'DISAPPEARANCES' A WORKBOOK

COMMISSION ON

111 (1981).

INTERNATIONAL HUMANITARIAN

ISSUES,

supra

note 52, at 25.
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tions.- The Special Rapporteur defined his mandate broadly. Summary
executions were considered to include executions carried out after
judicial proceedings which did not satisfy the fundamental procedural
57
safeguards set forth in international human rights instruments. Arbitrary executions were considered by the Special Rapporteur to be
killings carried out, without resort to the judicial process, by civilians
with the government's complicity, tolerance or connivance.- He limited
his jurisdiction to executions which had occurred since the end of 1980,
explaining that this marked the period from which the General Assembly and other United Nations organs had begun to take a special
59
interest in the phenomenon of summary or arbitrary executions.
The Special Rapporteur solicited and received information from
international and non-governmental organizations, and from governments6 Allegations against specified countries were transmitted to
regimes for comment; and the allegations and replies were included

56. Rodley, United Nations Action Procedures Against "Disappearances,"Summary or
Arbitrary Executions, and Torture, 8 HUMAN RTS. Q. 700, 715-16 (1986).
57. 39 U.N. ESCOR at 16, U.N. Doc. E/CN.4/1983/16 (1983) [hereinafter FIRST REPORT].
58. Id. at 18.
59. Id. at 16. 'Those allegations which the Special Rapporteur has taken into consideration
concern actual or imminent executions:
(i) Without a trial,
(ii) With trial but without:
a. A fair and public hearing by a competent, independent and impartial tribunal established by law,
b. Prompt notification of the charge against the accused,
c. The rights to legal defence and counselling,
d. The right not to be compelled to testify against oneself or confess
guilt,
e. The right to appeal to a higher tribunal according to law,
f. The right not to be tried or punished again for an offense for
which the accused has already been finally convicted or acquitted,
g. The right not be held guilty of any criminal offense on account
of any act or omission which did not constitute a criminal offense,
under national or international law, at the time when it was committed, and not to be subject to a heavier penalty than the one that was
applicable at the time when the criminal offense was committed.
(b) Deaths which took place:
(i) As a result of torture or cruel, inhuman or degrading treatment during
detention,
(ii) As a result of abuse of lethal force by police, military or any other
governmental or quasi-governmental forms,
(iii) As a result of assault by paramilitary groups under official control,
(iv) As a result of assault by non-governmental groups.
42 U.N. ESCOR at 18-19, U.N. Doc. E/CN.4/1986/21 (1986) [hereinafter FOURTH REPORT].
60. FIRST REPORT, supra note 57, at 3-4.
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in the Special Rapporteur's reports. 61 These communications were supplemented by visits to countries such as Suriname- and Ugandas
which extended invitations to the Special Rapporteur and by participation in joint hearings with other United Nations bodies on the situation within South Africa.6
The Special Rapporteur emphasized that by mentioning specific
countries in his reports, he was not passing judgment or making definitive findings or conclusions on the "alleged incidents as necessarily
true or correct. '" The reports generally were limited to summaries
of the allegations which were included in an effort to at least indicate
the nature and extent of summary or arbitrary executions.6
The Special Rapporteur also adopted an urgent action procedure
for those situations in which he became aware of imminent or
threatened summary executions.6 7 His requests for governments to
refrain from executions on humanitarian grounds, for the most part,
proved unsuccessful.6
IV.

THE INCIDENCE OF SUMMARY AND
ARBITRARY EXECUTIONS

The Special Rapporteur concluded that summary and arbitrary
executions occur "wide-scale throughout the world. ' 69 He observed

61. Id. at 3. Countries listed in the Special Rapporteur's reports include Afghanistan, id.
at 24; Angola, id.; Argentina, id.; Bangladesh, id. at 25; Benin, 43 U.N. ESCOR at 11, U.N.
Doc. E/CN.4/1987/20 (1987) [hereinafter FIFTH REPORT]; Bolivia, FIRST REPORT, supra note
57, at 25; Brazil, id.; Burundi, id.; Central African Rep., id. at 26; Chad, id.; Chile, id.; Colombia,
id.; Democratic Kampuchea, id. at 27; El Salvador, id.; Ethiopia, id. at 28; Guatemala, id.;
Guinea, id. at 29; Honduras, id.; India, id. at 30; Indonesia, id.; Iran, id. at 31; Iraq, id.; Korea,
id. at 32; Lebanon, id.; Lesotho, id.; Liberia, FIFTH REPORT, supra note 61, at 18; Libya,
FIRST REPORT, supra note 57, at 33; Malaysia, id.; Mali, id.; Mozambique, id.; Namibia, id.;
Nicaragua, FIFTH REPORT, supra note 61, at 19; Pakistan FIRST REPORT, supra note 57, at
35; Panama, FIFTH REPORT, supra note 61, at 19; Paraguay, FIRST REPORT, supra note 57,
at 35; Peru, FIFTH REPORT, supra note 61, at 20; South Africa, id. at 36; Sri Lanka, FIFTH
REPORT, supra note 61, at 23; Suriname, FIRST REPORT, supra note 57, at 37; Syria, id. at
37-8; Thailand, id. at 38; Turkey, id.; Uganda, id. at 38; Venezuela, FIFTH REPORT, supra
note 61, at 24; Zaire, FIRST REPORT, supra note 57, at 39; Zimbabwe, FIFTH REPORT, supra
note 61, at 25.
62. 41 U.N. ESCOR Annex V (Agenda Item 12) at 20, U.N. Doc. E/CN.4/1985/17 (1985)
[hereinafter THIRD REPORT].
63. FIFTH REPORT, supra note 61, at 41.
64. Id. at 40.
65. FIRST REPORT, supra note 57, at 16.
66. Id.
67. 40 U.N. ESCOR at 7, U.N. Doc. E/CN.4/1984/29 (1984) [hereinafter SECOND REPORT].
68. But see id. at 9 (suspension of death sentences by Guatemala).
69. FIRST REPORT, 8upra note 57, at 40.
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that in the last fifteen years they have been "practiced in many countries and in a number of them in a consistent pattern." 70 He stated
that a conservative estimate would place the known victims of summary or arbitrary executions at two million persons. 71 The Special
Rapporteur, however, noted that the number of executions could be
more widespread considering that "not all cases are reported or
known. '" Governments have been extremely reluctant to investigate
cases and to punish those law enforcement officers or civilians who
have been involved in summary or arbitrary executions. 73 The Special
Rapporteur added that several countries have passed laws granting
such persons immunity from legal responsibility for such acts when
they were committed in "'good faith."' 74
The phenomenon of summary or arbitrary executions, according to
the Special Rapporteur, is most prevalent in countries experiencing
internal disturbances. These conflicts usually involve political, religious
or ethnic divisions. Summary or arbitrary executions often have been
carried out after a violent change of government resulting from wars,
internal armed conflicts, revolutions or coups de'6tat, or after such
attempts to change the government, or where attempts to change the
government by constitutional means have failed. 75
The use of summary or arbitrary executions often has been associated with the declaration of a state of emergency which results in
a suspension of due process protections and constitutional protections
for human rights. The Special Rapporteur found a close relationship
between summary or arbitrary executions and violations of other
human rights such as the right not to be subjected to torture or to
cruel, inhumane or degrading treatment or punishment; the rights not
to be subjected to arbitrary arrest or detention, freedom of thought,
conscience and religion; the right to hold opinions without interference
and; the right not to be discriminated against on the grounds of race,
76
color, sex, language, religion or social origin.
Summary or arbitrary executions have occurred in all political,
economic and ideological systems in nearly every part of the globe.
All varieties of people were victims - rich and poor, urban workers,
professional classes, religious groups and ethnic minorities and

70.
71.
72.
73.
74.
75.

Id.
Id.
Id.
Id. at 41.
Id.
Id. at 40.
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majorities. The Special Rapporteur identified as a factor common to
all political killings the fact that victims "were perceived to be the
leaders of groups opposed to government or just critics of the government. "7
V.

SITUATIONS LEADING TO SUMMARY OR

ARBITRARY EXECUTIONS

The Special Rapporteur listed various interrelated situations which
have led to summary or arbitrary executions.78
Political upheavals: Mass executions are carried out after violent
changes of government or following unsuccessful attempts to overthrow a regime. Those executed are former government officials, supporters and their families or, following an unsuccessful effort to change
79
governments, those suspected of opposition to the new regime.
Internal armed conflict: Killings are carried out by both government and opposition forces during internal armed conflicts. Indiscriminate executions of civilians often are carried out by government forces
in areas where guerrillas are active in order to eliminate opposition
sympathizers and supporters. Abductions, torture and executions also
are carried out by death squads whose actions are often covertly
directed by government authorities.8 0 In a number of cases, government officials allege that the victims actually were guerrillas, had been
the victims of guerrilla operations, or that the killing had occurred
during armed clashes between government and guerrilla forces.81
Suppression of opposition groups: Members of opposition groups
or ethnic minorities are often assassinated or abducted and later found
dead, their bodies mutilated with signs of torture. The regime usually
explains that the deaths occurred during a shoot-out with government
forces or blame the killings on independent death squads. In other
cases, those suspected of involvement in attempted or alleged attempted coups are secretly executed without trial or die during confinement
as a result of a deprivation of food, water or medical attention. Where
trials are conducted, the accused often are denied due process guarantees and executions are carried out immediately following sentencing,
eliminating the possibility of appeal.82

76.
77.
78.
79.
80.
81.
82.

Id.
Id.
SECOND REPORT, supra note 67, at 23.

Id. at 23.
Id. at 25.
Id.
Id. at 27.
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Abuse of power by agencies entrusted with law enforcement: In a
number of instances killings are committed by police, security forces
or by correctional officials who are granted wide-sweeping powers and
relative immunity from legal control or sanction. The victims usually
are perceived as opponents of the regime - community activists,
trade unionists and opposition leaders. 3 Killings often occur during
riots, demonstrations or disturbances.8 Political activists are killed
after arrest by the police or security forces, but are alleged to have
been killed in an armed confrontation, to have been killed while attempting to escape, or to have died as a result of a suicide. 5
Deaths in custody: Deaths of individuals while in custody are a
"widespread phenomenon."' ' The "majority" of the victims are detained
for political or for security reasons . 7 Deaths frequently occur during
the initial stage of detention following arrest or apprehension when a
suspect is being subjected to incommunicado detention. They usually
result from torture, starvation, shootings, or a lack of medical attention. The regime usually explains that the victims have died as a result
of illness, suicide, or a shooting while attempting to escape. 8
Other situations: In a number of countries, campaigns against crime
have been accompanied by harsh measures against those accused or
suspected of criminal offenses. Capital punishment has been extended
to a large number of offenses which formerly were punishable by a
less severe punishment. Sentences were often meted out by military
tribunals or followed summary trials. In several countries executions
have been arbitrarily ordered by heads of State. 9
The Special Rapporteur identified a number of factors which precipitate the practice of summary or arbitrary executions 0 Such political killings are most likely to take place in societies characterized by
class,91 ethnic,92 religious,9 or raciaPl divisions and conflict. The absence or suspension of democratic procedures permits the executive
to act with little restraint. 95 Due process guarantees typically are
83.
84.
85.
86.
87.

Id. at 30.

88.

Id.

89.
90.
91.
92.

SECOND REPORT, supra note 67, at 31.

FOURTH REPORT, supra note 59, at 93.
SECOND REPORT, supra note 67, at 30.

FOURTH REPORT, supra note 59, at 97.
Id.

Id. at 33.
Id. at 35.
Id. at 36.

93. Id.
94. Id.
95. Id. at 33.
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abrogated. The police are authorized to engage in arrests without
charge, incommunicado detentions and burials of killing victims without post-mortem examination.9 Special security units often are established which operate free from legal restraint, and death squads are
formed which operate under secret governmental control.- The police
and security forces are further insulated from accountability by the
absence of trained investigative and forensic personnel 8 and by the
reluctance of the executive to prosecute cases of blatant misconduct. 9
Courts are often deprived of criminal jurisdiction or judges are
intimidated into having their decisions dictated by the executive.l° In
a considerable number of cases, special security units are empowered
to prosecute political offenders and were not required to adhere to
due process procedures.1ol Trials are often held in camera, and are
presided over by military personnel. Capital punishment is mandatory
for a large number of offenses.10 2 Executions are often carried out
immediately after sentencing. 103
In response to allegations of summary or arbitrary executions,
regimes such as Guatemala have denied responsibility and have
explained that the massacres "were carried out by subversive elements
to terrify the indigenous population so that they would not refuse to
provide them with food and other forms of co-operation. "1'According
to the Guatemalans, the rebels, in order to conceal their crimes and
to attempt to attribute them to government authorities, "used uniforms
similar to those used by the armed forces.' '1 5 The government of El
Salvador contended that accusations of government killings were derived from "biased and politically motivated sources, from a unilateral
viewpoint characterized by a campaign of disparagement and disinformation aimed at the government authorities.' ' °- As Indonesia remarked in reaction to allegations that government forces had killed
detainees and villagers in East Timor, the "allegations are nothing
more than distorted fact, rumours and hearsay, the truth of which
will never stand the test of independent sources."1 7
96.
97.
98.

Id. at 33-4.
Id. at 35.
FIFTH REPORT,

supra note 61, at 27.

99. Id.
supra note 67, at 34.

100.

SECOND REPORT,

101.

Id.

102.

Id.

103.
104.

Id.
FIRST

105.

Id.

106.
107.

Id. at Annex IX (Agenda Item 12), at 1.
FOURTH REPORT, supra note 59, at 58.

REPORT,

supra note 57, at Annex IX (Agenda Item 12), at 8.
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THE SPECIAL RAPPORTEUR'S RECOMMENDATIONS
AND CONCLUSIONS

The Special Rapporteur concluded that summary or arbitrary
executions continue to be a "wide-spread phenomenon in the international community"' ° and they remain "one of the most urgent problems
on the international human rights agenda which is deserving of the
utmost priority attention."' ° In the view of the Special Rapporteur,
the continued incidence of summary or arbitrary executions are due
to the "fundamental absence of understanding and respect for the
right to life among those responsible for the direction of military
operations in such conflicts."11 He noted that there is a close relation-

ship between summary or arbitrary executions and the violation of
human rights such as the right not to be subjected to torture and the
right not to be arbitrarily arrested or detained.111
Armed conflicts, according to the Special Rapporteur, account for
the largest loss of innocent lives. 112 A second principal cause of loss
of life is indiscriminate violence, the victims of which often are innocent
civilians.113 There are numerous instances of illegal and excessive use
of force by law enforcement personnel, often taken in response to
terrorism, which have not been investigated at all or which have not

been adequately investigated. 114 The Special Rapporteur lists as a third
principal cause of non-respect for the right to life, are executions
without trial or after a trial which does not afford adequate safeguards
to protect the accused.115 Another cause of extrajudicial killings mentioned by the Special Rapporteur is the inability of regimes to control
116
private vigilante groups.

A new phenomenon first noted in the 1984 Report 17 and then in
the 1985 Report,118 is an increase in summary or arbitrary executions
which were not exclusively politically motivated but which were part
of a campaign to curb a rising crime rate. 19 Governments have resorted

108.
109.
110.
111.
112.
113.
114.
115.
116.
117.
118.
119.

THIRD REPORT,

supra note 62, at 30.

FOURTH REPORT, supra note 59, at 99.
FIFTH REPORT, supra note 61, at 36.
THIRD REPORT,
FIFTH REPORT,

supra note 62, at 31.
supra note 61, at 36.

Id. at 37.
Id.
Id.
Id.
SECOND REPORT, supra note 67, at 38.
THIRD REPORT, supra note 62, at 30-1.
Id.
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to harsh measures to suppress crime, including a significant increase
in the number of offenses punishable by death, limiting due process
protections and arbitrarily executing suspected criminal offenders.120
The Special Rapporteur proposed various steps to curb the practice
of summary or arbitrary executions. He urged the international community to act collectively and to establish a mechanism for acting to
intervene in cases of threatened or imminent summary or arbitrary
executions.121 The incidence of these executions should continue to be
monitored and steps should be taken towards their elimination.122 As
a first step, he urged governments to ratify and to implement various
international human rights treaties.12 The Special Rapporteur also
advocated the organization of an international campaign to condemn
124
and to combat the practice of summary or arbitrary executions.
In a rather utopian vein, the Special Rapporteur argued that governments have a responsibility to remove the causes which lead to
armed conflict and to extrajudicial executions and to embark on a
program of national reconciliation. I- He also suggested that an examination should be undertaken of the role and responsibility of groups
other than governments for summary or arbitrary executions.' 26 In
order to decrease the number of deaths in detention, the Special Rapporteur proposed that regimes disclose the identity, location, reason
for arrest, and condition of all persons detained by members of the
police, military, or security authorities and permit access by relatives
and lawyers to the detainees. - In addition, he suggested a clarification
of the minimum substantive and procedural guarantees to be observed
by judicial tribunals during public emergencies or situations of internal
disturbance. 22
The Special Rapporteur also noted the need to clarify the standards
for the exercise of police powers, particularly during riots and demonstrations. 1m As a corollary he suggested the development of international standards to insure adequate investigations are conducted in
cases of suspicious death attributed to law enforcement officers.130

120.
121.
122.
123.
124.
125.
126.
127.

Id. at 31.

128.

FIRST REPORT, supra note 57, at 42.

129.
130.

Id. at 43.

FIRST REPORT,

supra note 57, at 42.

Id.
Id.
Id.
FIFTH REPORT,

supra note 61, at 37.

FIRST REPORT, supra note 57, at 43.
FOURTH REPORT, supra note 59, at 100.

FOURTH REPORT, supra note 59, at 99.
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Such procedures should include a comprehensive autopsy, an investigation into the circumstances of the death and a public disclosure of
the results.31 There should be impartial investigation, prosecution and
punishment of those alleged to be involved in summary or arbitrary
executions, 32 and application of police and military disciplinary procedures for minor violations. 13
VII.

THE LEGALITY OF SUMMARY AND
ARBITRARY EXECUTIONS

Although not explicitly prohibited, there is little question that the
practice of summary or arbitrary executions is in flagrant violation of
international law. The 1948 Convention on the Prevention and Punishment of the Crime of Genocide3 4 provides that genocide, whether
committed in time of peace or in time of war, is a crime under international law which States undertake to prevent and to punish. 13 5 Under
the Convention, genocide requires an "intent to destroy, in whole or
in part, a national, ethnical [sic], racial or religious group, as such."' 1 6
This requires an explicit motive to destroy, in whole or in part, a
protected group and excludes from punishment killings which are the
indirect consequence of social programs such as rural land clearance
and development or crime control. 137 The definition of genocide also
excludes political and economic groups as well as the handicapped,
mentally disturbed and the elderly.13 Professor Eric Lane comments
that the omission of political groups "creates a serious loophole in the
Convention's scheme, for not only does it leave unprotected political
groups per se, but also suggests that the mass killing of protected
groups may be justifiable for political reasons."'3 9

131.
132.

Id.

133.

supra note 62, at 32.
SECOND REPORT, supra note 67, at 38.

134.

CONVENTION

THIRD REPORT,

ON THE

PREVENTION AND

PUNISHMENT OF THE

CRIME OF

G.A. Res. 260A, 3 U.N. GAOR (111) (1948), 78 U.N.T.S. 277 (1951) (Adopted by
the U.N. General Assembly, Dec. 9, 1948) (Entered into force, Jan. 12, 1961).
135. Id. art. 1.
136. Id. art. 2
137. See generally Lane, Mass Killings by Governments: Lawful in the World Legal Order,
12 N.Y.U. J. INT'L L. & POL'Y 239, 262 (1979). See also Lippman, The Drafting of the 1948
Convention on the Prevention and Punishment of the Crime of Genocide, 3 B.U. INT'L L.J. 1,
41-2 & 62 (1982).
138. Lippman, supra note 137, at 62.
139. Lane, supra note 137, 261-62.
GENOCIDE,
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Genocide,140 conspiracy to commit genocide, 14 direct and public in-

citement to commit genocide,14 attempt to commit genocide,'- and
complicity in genocide'" are all punishable. The Convention adopts a
broad view of genocide by including within the definition of genocide
not only killing members of a group,'" but also causing serious bodily
or mental harm to members of the group,146 deliberately inflicting on
the group conditions of life calculated to bring about its physical destruction in whole or in part,14 7 imposing measures intended to prevent
births within the group, 148 and forcibly transferring children of the
49
group to another group.'

The Convention provides that those who commit genocide or other
prohibited acts shall be punished, whether they are constitutionally
responsible rulers, public officials or private individuals. - Individuals
charged with crimes under the Convention are to be tried before a
competent tribunal of the State in the territory of which the act was
committed, or by such international tribunal as may have jurisdiction
with respect to those Contracting Parties which shall have accepted
its jurisdiction.' 5' States shall adopt the legislation necessary to give
effect to the Genocide Convention and, in particular, are to provide
effective penalties for those guilty of violating the Convention.52 Professor Lane comments that these enforcement procedures are "so
meager as to make the designation of 'crime' meaningless."15
A pattern of government killings which does not amount to genocide
also arguably is prohibited under international law. The International
Covenant on Civil and Political RightsTM provides that every human

140.

CONVENTION

ON

THE

PREVENTION

AND

PUNISHMENT

OF

THE

CRIME

OF

GENOCIDE, supra note 134, art. 3(a).

141. Id. art. 3(b).
142. Id. art. 3(c).
143. Id. art. 3(d).
144. Id. art. 3(e).
145. Id. art. 2(a).
146. Id. art. 2(b).
147. Id. art. 2(c).
148. Id. art. 2(d).
149. Id. art. 2(e).
150. Id. art. 4.
151. Id. art. 6.
152. Id. art. 5.
153. Lane, supra note 139, at 278.
154. INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS, opened for signature, Dec. 19, 1966, G.A. Res. 2200 (XXI), 21 U.N. GAOR, Supp. (No. 16) 52, U.N. Doc.
A/6216 (1967), reprinted in 6 I.L.M. 368 (1967) (Entered into force Mar. 23, 1976).
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being "has the inherent right to life. This right shall be protected by
law. No one shall be arbitrarily deprived of his life."''M The statement
that individuals have an "inherent right to life" of which they shall
not be "arbitrarily" deprived suggests that the right to life only may
be forfeited pursuant to fair and regular procedures for serious criminal
offenses. Clearly, the right to life is the prerequisite for the exercise
of all other rights. Arbitrary and summary executions arguably are a
flagrant disregard of an individual's humanity and reduces them to
the status of superfluous objects. Articles 10 and 16 of the International
Covenant emphasize that individuals should be treated with respect,
dignity and humanity. Article 16 states that "[e]veryone shall have
the right to recognition everywhere as a person before the law."'5
The limitation on the arbitrary and excessive use of lethal force
by government officials is suggested by the Code of Conduct for Law
Enforcement officers, 57 which emphasizes that law enforcement officers only may use force when "strictly necessary" and to the extent
required for performing their duty. M The Commentary emphasizes
that the use of force by law enforcement officials should be "exceptional." 159 Law enforcement officials may only use that degree of force
which is "reasonably necessary under the circumstances" for the prevention of crime or in effecting or assisting in the lawful arrest of
offenders or suspected offenders. 60 No force "beyond that may be
61
used."
The International Covenant on Civil and Political Rights also places
restrictions on theuse of the death penalty. The death penalty, in
countries which have not abolished its application, may only be imposed
for the "most serious crimes" in accordance with the law in force at
the time of the commission of the crime. 6 2 The penalty is to be carried
out pursuant to the final judgment rendered by a competent court.16
It is not to be applied in a fashion which is contrary to the provisions
of the International Covenant on Civil and Political Rights or of the

155. Id. art. 6(1).
156. Id. arts. 10 & 16.
157. CODE OF CONDUCT FOR LAW ENFORCEMENT OFFICIALS, G.A. Res. 34/169, 34 U.N.
GAOR Supp. (No. 46) at 185, U.N. Doe. A/34/46 (1979).
158. Id. art. 3.
159. Id. art. 3 Commentary (a).
160. Id.
161. Id. In the performance of their duty, law enforcement officicals shall respect and
protect human dignity and maintain and uphold the human rights of all persons. Id. art. 2.
162. INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS, supra note 154,
art. 6(a).
163. Id.
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Genocide Convention. This suggests that the death penalty is not to
be used to punish acts protected under the Covenant or used to commit
genocide.'- Those sentenced to death shall have the right to seek
pardon or commutation of the sentence. Amnesty, pardon or commutation of the sentence of death may be granted in all cases.'6 A sentence of death may not be imposed for a crime committed by persons
below eighteen years of age and shall not be carried out on pregnant
women.1 , Nothing in the Covenant shall be invoked to delay or to
16
prevent the abolition of capital punishment by any State Party. 7
In 1968 the United Nations General Assembly reinforced the desirability of due process protections in prosecutions carrying the death
penalty when it invited Member States to "ensure the most careful
legal procedures and the greatest possible safeguards for the accused
in capital cases" in countries where the death penalty exists.6 States,
inter alia, should provide for the right to appeal, to petition for pardon
or reprieve and provide adequate legal assistance to indigents.169 The
General Assembly also invited governments to consider whether legal
procedures would be strengthened by fixing a time-limit before "the

expiry of which no death sentence shall be carried out.

.... ",170

These

procedural protections, together with the due process requirements
set forth in the International Covenant for criminal proceedings in
general, clearly indicate that summary executions are in violation of
the recognized principles of international law.171

164. Id. art. 6(3).
165. Id. art. 6(4).
166. Id. art. 6(5).
167. Id. art. 6(6).
168. G.A. Res. 2393, 23 U.N. GAOR Supp. (No. 18) at 41, U.N. Doc. A/7303 (1968).
169. Id.
170. INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS, supra note 154, at
art. 6(2).
171. The death penalty is not to be applied in a fashion which is contrary to the provisions
of the International Covenant on Civil and Political Rights. Id. The Covenant provides for
certain due process guarantees in criminal proceedings. These guarantees provide that individuals
are to be (1) treated equally before the law and given a fair and public hearing before a
competent, independent and impartial tribunal established by law, id. art. 14(1); (2) presumed
innocent until proven guilty, id. at 14(2); (3) informed of the nature and cause of the charge
against them, id. art. 14(3)(a); (4) given adequate time and facilities to prepare their defense
and to communicate with counsel, id. art. 14(3)(b); (5) tried without delay, id. art. 14(3)(c); (6)
present at trial and to have the opportunity to defend themselves in person or through the
legal assistance of a counsel of their choosing, id. art. 14(3)(d); (7) free legal assistance where
the interests of justice so require, id.; (8) given the opportunity to examine or to have examined
the witnesses against them, id. art. 14(3)(e); (9) given the free assistance of an interpreter, id.
art. 14(3)(f); and (10) they are not to be compelled to testify against themselves or to confess
guilt, id. art. 14( 3 )(g). Every individual convicted of a crime shall have the right to have his
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In addition to these procedural limitations on the application of the
death penalty, the International Covenant on Civil and Political Rights
provides that capital punishment only is to be meted out for the "most
serious crimes. ' ' 172 The International Covenant on Civil and Political
Rights also protects individuals' exercise of rights for which they often
are singled out for summary or arbitrary execution. 173 These rights
include freedom of thought, conscience and religion,74 the right to
hold opinions without interference,175 the rights to freedom of expression 7s and assembly177 and the right to freedom of association, including
the right to form and to join trade unions.17s
The prohibition on summary and arbitrary executions also applies
during public emergencies. Article 4 of the International Covenant on
Civil and Political Rights permits derogation from States Parties obligations in times of public emergency which threatens the life of the
nation and the existence of which is officially proclaimed.-17 Such derogations may occur to the extent strictly required by the exigencies of
the situation, provided that such measures are not inconsistent with
States' other obligations under international law and do not involve
discrimination solely on the ground of race, color, sex, language, reli-

conviction and sentence reviewed by a higher tribunal, id. art. 14(5). Those whose conviction
has been reversed or pardoned based upon a miscarriage of justice shall be compensated, id.
art. 14(6). No individual shall be tried or punished for an offense for which he already has been
convicted, id. art. 14(7); and an individual shall not be prosecuted or sentenced under an ex
post facto law, unless provision has been made for a lighter sentence. Id. art. 15(1).
172. Id. art. 6(2).
173. Id. Article 6(2) provides that the sentence of death is not to be applied in a fashion
which is contrary to the provisions of the International Covenant. Id.
Nothing in the present Covenant may be interpreted as implying for any State,
group or person any right to engage in any activity or perform any act aimed at
the destruction of any of the rights and freedoms recognized herein or at their
limitation to a greater extent than is provided for in the present Covenant.
Id. art. 5(1).
There shall be no restriction upon or derogation from any of the fundamental
human rights recognized or existing in any State Party to the present Covenant
pursuant to law, conventions, regulations or custom on the pretext that the present
Covenant does not recognize such rights or that it recognizes them to a lesser
extent.
Id. art. 5(2).
174. Id. art. 18(1).
175. Id. art. 19(1).
176. Id. art. 19(2).
177. Id. art. 21.
178. Id. art. 22(1).
179. Id. art. 4(1).
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gion or social origin. I ° This is a strict standard permitting good faith
derogations strictly limited by the absolute necessity of combating a
publicly proclaimed emergency which threatens an entire State, rather
than only a distinct segment of the population. 181 The derogation must
be proportional to the threat in terms of both degree and duration. 182
Derogation, however, is not permitted, inter alia, from Article 6
which protects the "inherent right of life" and places restrictions on
the application of the death penalty; and from Article 16 which provides
3
for the right to recognition as a person before the law. 1 Hernan
Montealegre, Executive Director of the Inter-American Institute of
Human Rights argues that these nonderogable rights constitute "a
certain core of fundamental rights... [which] acquire an absoluteness
and preeminence in the hierarchy of legal norms . ..."'While, in principle, under Article 4 there may be a suspension of
due process protections for the prosecution of criminal offenses, such
protections arguably may not be suspended for offenses involving application of the death penalty. Montealegre writes:
[I]f the suspension of one right affects the due fulfillment of
the preeminent obligation, such suspension, although permitted in principle, is illegitimate in the way it is exercised.
Without question, the exceptional derogation of obligations
is permitted only to the extent it does not affect the fulfillment of the "reinforced" nonderogable obligations; in the
event this is not the case, a preeminent international obligation is violated.-

180. Id.
181. Hartman, Derogationfrom Human Rights Treaties in Public Emergencies, 22
VARD J. INTL L. 1, 16-17 (1981).

HAR-

182.

Id.

183.

INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS, supra note 154, at

art. 4(2). Other nonderogable rights are Article 7 (freedom from torture); Article 8 (freedom
from slavery); Article 11 (prohibition of imprisonment on the ground of inability to fulfill a
contractual obligation); Article 15 (prohibition on ex post facto punishment); and Article 18
(freedom of thought, conscience and religion).
184. Montealegre, The Compatibility of State Party's Derogation Under Human Rights
Conventions with its Obligations Under ProtocolII and Common Article 3, 33 AM. U.L. REV.
41, 42 (1983).
185. Id. But see Meron, Toward a HumanitarianDeclarationon Internal Strife, 78 AM.
J. INT'L L. 859, 865 n.37 (1984). In cases of severe public emergency, the humanitarian law of
war also may be invoked to prohibit summary executions, see Lysaght, The Scope of Protocol
II and its Relations to Common Article 3 of the Geneva Conventions of 1949 and other Human
Rights Instruments, 33 AM. U.L. REV. 9, 26 (1983). See also Schindler, Human Rights and
HumanitarianLaw, 31 AM. U.L. REV. 935, 939 (1982).
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The prohibition on government sponsored summary and arbitrary
executions also applies during periods of armed conflict. Protected
persons'86 are to be safeguarded against "all acts of violence or threats
thereof" 7 and the High Contracting Parties agree to refrain from
taking any measure of such a character as "to cause the physical
suffering or extermination of protected persons in their hands."111 The
prohibition, inter alia, applies to murder, torture, mutilation, and to
other measures of brutality whether applied by civilian or military
agents.1 89 Prisoners of war also are protected against acts causing
death and other serious injury.- 9 Members of the armed forces and
other persons who are wounded or sick shall be treated humanely and
any attempts upon their lives or violence to their persons shall be
strictly prohibited.1 91 In particular they shall not be murdered or exterminated. 192
Protocol I to the Geneva Conventions extends protections to persons who are in the power of a Party to the conflict- 9a during armed
conflicts including so-called wars of national liberation. 194 Such persons,

186. Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12,
1949, 6 U.S.T. 3516, T.I.A.S. No. 3365, 75 U.N.T.S. 287 [hereinafter cited as Geneva IV].
Persons protected by the Convention are those who, at a given moment and
in any manner whatsoever, find themselves, in case of a conflict or occupation, in the
hands of a Party to the conflict or Occupying Power of which they are not nationals.
Nationals of a State which is not bound by the Convention are not protected
by it. Nationals of a neutral State who find themselves in the territory of a belligerent State, and nationals of a co-belligerent State, shall not be regarded as protected
persons while the State of which they are nationals has normal diplomatic representation in the State in whose hands they are.
Id.

187. Id. art. 27.
188. Id. art. 32.
189. Id.
190. Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, art. 13, 6
U.S.T. 3316, T.I.A.S. No. 3364, 75 U.N.T.S. 135 [hereinafter cited as Geneva III].
191. Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field, Aug. 12, 1949, art. 12, 6 U.S.T. 3114, T.I.A.S. No. 3362, 75
U.N.T.S. 31 [hereinafter cited as Geneva I].
192. Id. See also Convention for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea, Aug. 12, 1949, art. 12, 6 U.S.T. 3217, T.I.A.S.
No. 3363, 75 U.N.T.S. 85 [hereinafter cited as Geneva II].
193. Additional Protocol Relating to the Protection of Victims of International Armed Conflicts, June 8, 1977, art. 75(1) [hereinafter Protocol I].
194. Id. art. 1(4).
The situation referred to in the proceeding paragraph includes armed conflicts
in which peoples are fighting against colonial domination and alien occupation and
against racist regimes in the exercise of their right of self-determination, as en-
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inter alia, shall not be subjected to violence,19 murder'9 or threats
to commit such acts. 197 The civilian population and individual civilians
shall enjoy general protection against dangers arising from military
operations'98 and shall not be the object of attack. 19
In addition to the above limitations on arbitrary executions, summary executions also are prohibited during armed conflicts. Procedural
protections shall be afforded to protected persons- and to prisoners
of war 201 and limitations are placed upon the application of the death
penalty to such persons .20 2 For instance, an Occupying Power only

shrined in the Charter of the United Nations and the Declaration of Principles of
International Law concerning Friendly Relations and Co-operation among States
in accordance with the Charter of the United Nations.
Id.
195. Id. at art. 75(2)(a).
196. Id. art. 75(2)(a)(i).
197. Id. art. 75(2)(e).
198. Id. art. 51(1).
199. Id. art. 51(2).
200. Geneva IV, supra note 186, art. 71. Accused persons shall be provided notice of
the charges lodged against them and shall be brought to trial as rapidly as possible. Id. The
Protecting Power shall be informed of all proceedings instituted by the Occupying Power against
protected persons with respect to charges involving the death penalty or imprisonment for two
years or more. Id. The Protecting Power shall also be informed of when such sentences are
meted out. Id. art. 74. The accused shall have the right to present evidence, to call witnesses
and to have the right to be assisted by the counsel of their choice. Id. art. 72. A convicted
person shall have the right of appeal. Id. art. 73.
A fair and regular trial is provided where a protected person in the territory of a Party to
the conflict is suspected of or engaged in activities hostile to the security of the State. Id. art. 5.
201. Geneva III, supra note 190, art. 84. Prisoners of war may not be punished more than
once for the same act or on the same charge. Id. art. 86. They also may not be sentenced by
the military authorities and courts of the Detaining Power to any penalties except those provided
for with respect to members of the armed forces of the Detaining Power who have committed
the same act. Id. art. 87. Judicial investigations relating to a prisoner of war shall be conducted
as efficiently as possible. Id. 103. Prisoners of war shall have the same right of appeal or right
of petition from any sentence as members of the armed forces of the Detaining Power.
Id. art. 106. Prisoners of war are not to be tried or sentenced for acts which are not forbidden
by the law of the Detaining Power or by international law at the time that said act was
committed. Id. art. 99. No moral or physical coercion may be exerted on a prisoner of war in
order to induce him to admit guilt of the charge for which he is accused, and a prisoner of war
shall be given the opportunity to present a defense with the assistance of a qualified advocate. Id.
202. Id. arts. 100-01. Prisoners of war and the Protecting Powers shall be informed as soon
as possible of the offenses which are punishable by the death sentence under the laws of the
Detaining Power. Other offenses shall not thereafter be made punishable by the death penalty
without the concurrence of the Power on which the prisoners of war depend. The death sentence
cannot be pronounced on a prisoner of war unless the attention of the court has been particularly
called to the fact that since the accused is not a national of the Detaining Power, he is not
bound to it by any duty of allegiance, and that he is in its power as the result of circumstances
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may impose the death penalty on a protected person in cases where
the person is guilty of espionage, of serious acts of sabotage against
the military installations of the Occupying Power or of international
offenses which have caused the death of one or more persons, provided
that such offenses were punishable by death under the law of the
occupied territory in force before the occupation began. 2° Protocol I
to the Geneva Conventions provides certain due process protections
to any person arrested, detained or interned for actions related to an
24
armed conflict, including so-called wars of national liberation. 0
independent of his own will. Id. art. 100. A death sentence shall not be executed until a period
of at least six months has elapsed from the notification of the Protecting Power. Id. art. 101.
203. Geneva IV, supra note 186, art. 68. Only an Occupying Power may impose the death
penalty on a protected person where the person is guilty of espionage, of serious acts of sabotage
against the military installations of the Occupying Power, or of intentional offenses which have
caused the death of one or more persons, provided that such offenses were punishable by death
under the occupied territory's laws in force prior to the occupation. The attention of the court
is to be particularly directed to the fact that the accused is not a national of the Occupying
Power and he is not bound to it by any duty of allegiance. Id. In no case shall persons condemned
to death be deprived of the right of petition for pardon or reprieve. No death sentence shall
be carried out before the expiration of a period of at least six months from the date of receipt
by the Protecting Power of the notification of the final judgment confirming such death sentence
or of an order denying pardon or reprieve. The six month period may be reduced in individual
cases in circumstances of grave emergency involving an organized threat to the security of the
Occupying Power or its forces, provided always that the Protecting Power is notified of such
reduction and is given reasonable time and opportunity to make representations to the competent
occupying authorities with respect to such death sentences. Id. art. 75.
204. Protocol I, supra note 192, art. 75. Any person arrested, detained or interned for
actions related to the armed conflict shall be informed of the reasons why these measures have
been taken. Except in cases of arrest or detention for penal offenses, such persons shall be
released with the minimum delay possible and, in other cases, as soon as the circumstances
justifying the arrest, detention or internment have ceased to exist. Id. art. 75(3). No sentence
may be handed down and no penalty may be executed on a person found guilty of a penal
offense related to the armed conflict except pursuant to a conviction pronounced by an impartial
and regularly constituted court respecting the generally recognized principles of regular judicial
procedure. Id. art. 75(4). The accused shall be informed without delay of the particulars of the
offense with which he is charged and the accused shall be afforded all necessary rights and
means of defense before and during his trial. Id. art. 75(4)(a). No individual shall be convicted
of a criminal offense except on the basis of individual penal responsibility. Id. art. 75(4)(b).
There is a prohibition on ex post facto punishment, id. art. 75(4)(c); a presumption of innocence,
id. art. 75(4)(d); the right of the accused to be tried in their presence, id. art. 75(4)(e); and no
one shall be compelled to testify against himself or to confess guilt, id. art. 75(4)(f). Anyone
charged with an offense shall have the right to examine the witnesses against him or to have
such witnesses examined, and to obtain the attendance and examination of witnesses on his
behalf under the same conditions as witnesses against him. Id. art. 75(4)(g). Individuals are
also provided the right against double jeopardy, id. art. 75(4)(h), and the right to have the
judgment pronounced publicly, id. art. 75(4)(i). Upon conviction, a convicted person shall be
advised of his judicial and other remedies and of the time limits within which they may be
exercised. Id. art. 75(4)(j).
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The fundamental character of the prohibition against the killing of
those protected under the Geneva Conventions is indicated by the fact
that willful killing or causing great suffering or serious injury to such
persons constitutes a grave breach of the Convention.m High Contracting Parties are to enact legislation providing for effective penal sanctions against persons committing or ordering the commission of grave
breaches of the Convention- and bring such persons, regardless of
their nationality, before its own courts.2 It may also, if it prefers,
hand such persons over for trial to any other High Contracting Party
which has requested the extradition of the alleged offenders.m No
High Contracting Party shall be allowed to absolve itself or any other
High Contracting Party of any liability incurred by itself or by another
High Contracting Party in respect to breaches of the Geneva Conventions.Summary or arbitrary executions arguably also are prohibited during conflicts which are not of an international character occurring in
the territory of one of the High Contracting Parties to the Geneva
Conventions.210 Each Party to the conflict, inter alia, shall be bound
at a minimum to refrain from violence to life and person, in particular
the murder of persons taking no active part in the hostilities, including
members of the armed forces who have laid down their arms and
those placed hors de combat by sickness, wounds, detention, or any
other cause.211 Parties to the conflict shall only mete out sentences
and carry out executions pursuant to the judgment of a regularly
constituted court, affording all the judicial guarantees which "are recognized as indispensable by civilized peoples. '' 212 Protocol II to the
Geneva Conventions "develops and supplements" common Article 3 to
the Geneva Conventions2 13 and is applicable to certain limited conflicts. 214 All persons who do not take a direct part or who have ceased

205. Geneva III, supra note 190, art. 51. See also Protocol I, supra note 193, art. 85(5)
(grave breaches shall be regarded as war crimes).
206. Geneva III, supra note 190, art. 50.
207. Id.
208. Id.
209. Id. at 52.
210. Geneva IV, supra note 186, art. 3; Geneva III, supra note 190, art. 3; Geneva I,
supra note 191, art. 3; Geneva II, supra note 192, art. 3.
211. Id.
212. Id.

213. Additional Protocol Relating to the Protection of Victims of Non-International Armed
Conflicts, June 8, 1977, art. 1.
214.

Id.

This Protocol, which develops and supplements Article 3 common to the Geneva
Conventions of 12 August 1949 without modifying its existing conditions of appli-
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to take a direct part in hostilities, whether or not their215liberty has
216
been restricted, are entitled to respect for their person. Murder
and threats to commit murdere 17 of such persons shall remain prohibited
at any time and in any place whatsoever. 21s Protocol II also provides
certain due process guarantees for those subjected to prosecution and

punishment of criminal offenses related to the armed

conflict.219

Thus, summary and arbitrary executions are "incompatible with
existing standards of international law. On the most basic level, they
violate the 'right to life' articulated in all the fundamental international
instruments on human rights."22 However, "they have not until now
been treated as a separate and distinct category of human rights
violations towards which a common approach should be taken. The
international community . . . has only recently begun the conceptual

cations, shall apply to all armed conflicts which are not covered by Article 1 of
the Protocol Additional to the Geneva Conventions of 12 August 1949, and relating
to the Protection of Victims of International Armed Conflicts (Protocol I) and which
take place in the territory of a High Contracting Party between its armed forces
and dissident armed forces or other organized armed groups which, under responsible command, exercise such control over a party of its territory as to enable
them to carry out sustained and concerted military operations and to implement
this Protocol.
Id. art. 1(1).
This Protocol shall not apply to situations of internal disturbances and tensions,
such as riots, isolated and sporadic acts of violence and other acts of a similar
nature, as not being armed conflicts.
Id. art. 1(2).
215. Id. art. 4(1).
216. Id. art. 4(2)(a).
217. Id. art. 4(2)(h).
218. Id. art. 4(2).
219. Id. art. 6.
No sentence shall be passed and no penalty shall be executed on a person found
guilty of an offense except pursuant to a conviction pronounced by a court offering
the essential guarantees of independence and impartiality. Id. art. 6(2). An accused
shall be informed of the particulars of the offense alleged against him, id. art.
6(2)(a); no one shall be convicted of an offense except on the basis of individual
penal responsibility. Id. art. 6(2)(b); ex post facto punishment is prohibited, id.
art. 6(2)(d); an accused shall have the right to attend their trial, id. art. 6(2)(e);
and the accused shall be provided the right against self-incrimination, id. art.
6(2)(f). A convicted person shall be advised on conviction of his judicial and other
remedies and of the time-limit within which they may be exercised. Id. art. 6(3).
The death penalty shall not be pronounced on persons who are under the age of
eighteen years at the time of the offense and shall not be carried out on pregnant
women or mothers of young children. Id. art. 6(4).
220. POLITICAL KILLINGS, supra note 1, at 88.
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process of linking the various sorts of killings which constitute extrajudicial executions."2 1 In 1979, Professor Eric Lane concluded that
at best, under the Genocide Convention certain types of
mass killing if performed by contracting parties, are outTo the extent that other documents can be said
lawed ....
to prohibit mass killing, they do so from a moral perspective
and not a legal one. This is not to diminish the importance
of moral claims nor their significance for legal reform, but
rather to indicate that this reform has not yet been accomplished. ''
Professor Cherif Bassiouni notes that this gap in international law is
a reflection of the fact that international law has developed in an
uncoordinated fashion in response to political events. He notes that
no one can explain why there is only one convention on
Genocide . . . which excludes quasi-Genocidal acts of mass
murder as has been witnessed in several conflicts since World
War II . . . . It is difficult to find justification let alone
reasons for this neglect . . . . The answer is that the realpolitik of our world is simply that humanistic concerns are
secondary to a variety of other state interests .... Nonbinding international pronouncements have and will continue to
abound, but such expressions will hardly take the place of
an effective system of international control.2
It is time to fill this gap in positive international law and to formally
declare summary and arbitrary executions as international crimes.
The Final Statement of the International Conference on Extrajudicial
Executions in 1982 concluded that such executions are crimes for which
governments and their agents are responsible under national and international law.2 The Conference went on to state that it is the duty
of governments not to commit or to condone extrajudicial executions
and to take all legislative, executive and judicial measures required
to ensure that those directly or indirectly responsible for such acts

221. Id.
222. Lane, Mass Killings by Governments: Lawful in the World Legal Order, 12 N.Y.U.
J. INT'L L. & POL'Y 239, 278 (1979).
223. Bassiouni, Nuremberg Forty Years After: An Introduction, 18 CASE W. RES. J. INT'L
L. 261, 262-63 (1986).
224. POLITICAL KILLINGS, supra note 1, at 120-21 (Final Statement of the International
Conference on Extrajudicial Executions).
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are prosecuted and that the families of victims are compensated for
their suffering.
VIII.

INTERNATIONAL CRIMINAL LAW

There are no generally agreed upon criteria for determining international crimes. According to Professor Bassiouni, the only basis is
"empirical or experiential" - whether an act is recognized as a crime
either under customary or conventional international law.2- Surveying
twenty two international crimes, 2 7 Bassiouni finds that they rest upon
at least one of four legal bases:
(1) existing international conventions which consider the act
in question an international crime; (2) recognition under customary international law that such conduct constitutes an
international crime; (3) recognition under general principles
of international law that such conduct is or should be deemed
violative of international law and about which there is a
pending draft convention before the United Nations; and (4)
prohibition of such conduct by an international convention
though not specifically stating that it constitutes an international crime and which is also recognized in the writings of
scholars as such. 22
Summary and arbitrary executions by governments arguably violate a core human right which is embodied in various international
conventions and, when carried out during armed conflict, already are
formally recognized as an international crime. 2 The fundamental
character of the right to life dictates that summary or arbitrary executions should be formally recognized as an international crime, whether
practiced in periods of war or periods of peace. A State which kills
those within its border forfeits all claims to legitimacy and should not
be permitted to claim that such actions fall within its domestic jurisdiction and are immune from international sanction. The Nuremberg
Tribunal observed that those who commit international crimes, "cannot
shelter themselves behind their official position in order to be freed
from punishment in appropriate proceedings." 230 The Tribunal went

225.

Id.

226.

Bassiouni, Characteristicsof InternationalCriminalLaw Conventions, in 1 INTERNA-

TIONAL CRIMINAL LAW 1, 2 (M.C. Bassiouni ed. 1986).

227.

Id.

228.
229.
230.

Id. at 2.
See supra notes 134-208 and accompanying text.
TRIAL OF THE MAJOR WAR CRIMINALS, supra note 29, at 466.
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on to add that crimes against international law are "committed by
men, not by abstract entities, and only by punishing individuals who
commit such crimes can the provisions of international law be enforced. "21
IX.

A DECLARATION ON THE PREVENTION AND PUNISHMENT
OF THE CRIME OF GOVERNMENT SPONSORED SUMMARY
AND ARBITRARY EXECUTIONS

Thus, it is proposed that the United Nations draft an International
Convention on the Prevention and Punishment of the Crime of Government Sponsored Summary and Arbitrary Executions. The Convention
should formally proclaim that summary and arbitrary executions constitute an international crime and affirm the international community's
determination to prevent and to punish those responsible for such
killings. The provisions of the proposed instrument, to the extent
possible, should parallel those of existing international criminal law
treaties.2
The Convention should proclaim summary and arbitrary executions, whether committed in time of peace or in time of war, a crime
under international law which State Parties undertake to prevent
and to punish. 3 Neither a state of seige nor other public emergency
shall justify the suspension of the Convention.234 Such acts should be
considered as crimes whether committed in a State's territory, possessions or within the territory or possession of another State. This
provision's extraterritorial scope is designed to encompass killings
which are carried out during international armed conflicts as well as
assassinations of individuals within a foreign jurisdiction.
Extrajudicial executions should be defined as intentional killings
committed by government officials, agents, or government sponsored
groups which are carried out without trial or which are carried out
without the benefit of the full due process guarantees contained within
the International Covenant on Civil and Political Rights and within
other international documents.5 The killings prohibited under the
Convention should be those which are undertaken as part of a government policy so as to distinguish them from extrajudicial killings which

231. Id.
232. See generally Bassiouni, The Penal Characteristics of Conventional International
Criminal Law, 15 CASE W. RES. J. INrL L. 27, 30 (1983).
233.

CONVENTION

GENOCIDE,

ON

THE

PREVENTION

AND

PUNISHMENT

OF

THE

CRIME

OF

supra note 134, art. 1.

234.

See generally notes 179-85 and accompanying text.

235.

See generally notes 162-71 and accompanying text.
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result from accident, negligence, or individual motivation. It is primarily the government sponsorship of the rights of the victims of the
killings which makes the killings of international concern. The Convention also should provide that the legitimate use of force by the military,
police, or security personnel as set forth in the Code of Conduct for
Law Enforcement Officials and in other multilateral international instruments shall not be considered an international crime. 23 This is
designed to emphasize that the Convention does not limit the legitimate use of force by the military during armed conflict or by the
police or security personnel in the carrying out of their lawful duties
and responsibilities. Thus, the defining characteristic of an illegal summary and arbitrary execution is that it is part of a government policy
to kill an individual or a group rather than, as under the Genocide
Convention, a desire to eliminate or to destroy a group in whole or
in part. 237 The individuals and groups protected under the proposed
Convention should not be limited or defined in order to protect all
individuals or political, economic, ethnic, racial, and social groups.2
The Convention should prohibit direct acts of murder as well as
acts which foreseeably will result in the death of individuals or groups.
An example of the latter would be economic development policies
which disrupt the environment of aboriginal peoples and result in their
extermination.- 9 The Convention also should prohibit summary and
arbitrary executions, direct and public incitement to commit such acts,
and attempts to commit and complicity in summary and arbitrary
executions.- 9 This provision is designed to impose liability on all those
involved in the planning and execution of summary and arbitrary
executions. Public officials also should have a legal duty to take all
reasonable acts within their scope of authority to prevent summary
or arbitrary executions of which they are aware or should be aware.
Such individuals should be immune from legal liability for actions taken
pursuant to this provision. This affirmative duty is designed to emphasize that public officials must not remain silent or passive when
they are aware or should be aware that their government is engaged
in killings which constitute international crimes.

236.

See generally notes 157-161 and accompanying text.

237.

CONVENTION

ON

THE

PREVENTION

supra note 134, art. 2.
238. Cf. Id.
239. See generally S. DAVIS, VICTIMS
DIANS OF BRAZIL (1977).

AND
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THE

CRIME OF

GENOCIDE,

240.

CONVENTION

GENOCIDE,
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Persons committing or ordering summary and arbitrary executions
shall be punished whether they are Heads of State, public officials or
private individuals.- Neither superior orders, Acts of State or defenses which do not strictly conform to the requirements of self-defense, duress or necessity shall be admissible as defenses or in mitigation of punishment.? 2 The fact that a summary or arbitrary execution
is lawful under domestic law does not relieve it of its character as an
international crime.
State Parties to the Convention shall enact legislation in accordance
with their constitutional procedures to give effect to the provisions of
the proposed international treaty and to provide effective penalties
for its violation.- Particularly severe punishments should be meted
out to those engaging in a pattern of killings. Persons charged with
the crime of committing a summary or arbitrary execution shall be
tried by a competent, existing tribunal of the State in the territory
of which the act was committed or by such international penal tribunal
as may have jurisdiction with respect to those State Parties which
have accepted its jurisdiction.2 It is, of course, axiomatic that regimes
which practice summary and arbitrary executions probably will not
ratify the proposed Convention. Those that do cannot be expected to
prosecute their own officials for violating the Convention. The proposed Convention, however, provides a legal basis for prosecuting
such individuals following their removal from office or a change in
regime, or for bringing charges against such individuals before an
international tribunal which, in the future, may be vested with juris5
diction over the crime of summary and arbitrary executions.2
States also should be required under the Convention to undertake
comprehensive scientific and forensic investigations and autopsies of
all killings reasonably believed to have been committed in violation of
the Convention and to conduct a public inquest. Where probable cause
exists for believing that a crime has been committed, a criminal investigation should be undertaken and, where appropriate, indictments
issued against those reasonably believed to be responsible. This provision is intended to insure that suspicious deaths are adequately investigated and those responsible are brought to justice. Whether or

241.
242.

Id. art. 4.

243.

CONVENTION

See generally TRIAL

GENOCIDE,

ON

OF THE MAJOR WAR CRIMINALS,
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PREVENTION
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supra note 29, at 466.
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supra note 134, art. 5.

244. Id. art. 6.
245. See generally M.
CODE (1980).

BASSIOUNI,

INTERNATIONAL CRIMINAL LAW: A DRAFT CRIMINAL
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not an indictment is issued or a conviction obtained, the State Party
shall pay adequate compensation to the family or immediate relatives
of those who are reasonably believed to have been victims of summary
and arbitrary executions. The latter provision is designed to vindicate
victims' rights. It is unrealistic to expect victims to undertake expensive and time-consuming domestic civil actions for redress before
courts which may not be responsive to their claims. In any case, such
suits may be barred by sovereign immunity or by the statute of limitations or by other defenses.
Summary and arbitrary executions and all related acts prohibited
under the Convention shall not be considered as political crimes for
purposes of extradition; and State Parties shall endeavor to include
such acts as extraditable offenses within all existing and subsequently
agreed upon extradition treaties. Where no treaty exists, State Parties
may consider the proposed Convention as an adequate basis for granting extradition. States shall afford one another the widest possible
measure of assistance in criminal matters in connection with proceedings brought in respect of offenses prohibited under the Convention.?6

These provisions are designed to prevent the perpetrators of summary
and arbitrary executions from obtaining a safe haven in an extraterritorial jurisdiction.
X.

CONCLUSION

Political killings by governments continue to occur at an alarming
rate .- 7 They are fueled by socio-economic, racial, and ideological conflict. A Convention, on summary and arbitrary executions concededly
may have limited impact in curbing political killings, but it will provide
legitimacy to those individuals and groups attempting to limit the
practice. A Convention also will supplement the Geneva Convention
which only encompasses killings undertaken with an intent to destroy
in whole or in part, a national, ethnical, racial, or religious group as
such. 2 s Most importantly, a Convention on the Prevention and Punishment of the Crime of State Sponsored Summary and Arbitrary Executions will express the international community's concern for the victims
of state repression and will affirm the international community's commitment to eradicate the practice of government sponsored political
killings.
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See notes 69-77 and accompanying text.
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Of course, some States will not ratify the Convention and a number
of signatory States will not make a good faith effort to implement its
provisions. A significant number of regimes formally adhere to human
rights guarantees while covertly sponsoring clandestine death squads
and detention facilities to carry out a program of government repression.2 9 The elimination of these subterranean criminal justice systems
poses one of the greatest challenges to those seeking to protect and
to preserve human rights guarantees. ° Thus, in the end, the drafting
of a Convention on the Prevention and Punishment of Government
Sponsored Summary and Arbitrary Executions may only address a
symptom of a larger problem - the general disrespect for legal processes and principles by some regimes in the world.21

249. See generally Lippman, Disappearances:Towards a Declaration on the Prevention
and Punishment of the Crime of Enforced or Involuntary Disappearances,4 CONN. J. INT'L
L. 121 (1988).
250. See generally NUNCA MAS, supra note 36.
251. See generally Lippman, supra note 248, at 143 n.186.
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